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∗ Littoral: Pertaining to still water – an ocean or large lake 
∗ Riparian: Pertaining to moving water – river or creek 
∗ Tidal: Subject to lunar diurnal water level fluctuations 
∗ IGLD: Lake water level elevation reference (to sea level) 
 
∗ Accretion: imperceptible gain in shore through deposit of soils 
∗ Reliction: imperceptible gain in shore through withdrawal of 

water (often addressed collectively as ‘accretion’) 
∗ Erosion: imperceptible loss of shore through through 

submergence of soils (eroded or covered) 
∗ Avulsion: sudden and noticeable change in the shoreline 

Some Terms 



∗ Developed in ocean-tidal settings 
∗ Creates: 
∗ State fee ownership of submerged lands (generally) 
∗ Public Trust Interest in shorelands 
∗ State interest in shorelands up to some point 

∗ Public beachcombing, hunting, fishing, strolling, navigation 

∗ Servitude of some type on privately owned beach 
∗ No interruption of permissible uses 

 

Public Trust Doctrine 



A. Mean low tide 
B. Ordinary low water mark 
C. Swash (standing water) 
D. Ordinary high water mark 
E. Mean high tide 

Question: To what point landward does the 
Public Trust Interest normally extend? 
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Submerged Land: 
Always owned by the State 

Tidal Beach at Low Tide 

Wet 
Beach 

Dry 
Beach 

Upland (?): 
Owned in fee 

New Jersey:       State ---------------------------------- public trust -------------| 
Hawaii:                State ---------------------------------- public trust -------------| 
Oregon:               State -- ------------------------------- public trust -------------| 
Texas:                   State ----------------- public trust ---------------| “RE” ----| 
Maine:                  State -----------public trust ----------------------| 
Massachusetts: State -----------public trust ----------------------| 
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OHWM ? 



A. Yes, for all 8 Great Lakes states 
B. No, for none 
C. Yes for some states, no for some 

Question: To what point landward does the 
Public Trust Interest normally extend? 
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Yes – The Public Trust Doctrine has been held to 
apply to the “inland seas” of the Great Lakes by 
judicial decree (federal and state) 
 
But, the Great Lakes are not tidal, so… 
∗ How far up the beach does the public trust 

interest reach?   
∗ What happens when the shoreline changes? 

 

Public Trust Doctrine 



Submerged Land: 
Always owned by the State 

Non-Tidal Great Lakes Beach 

Ordinary High Water Mark? 



Indiana 
New York 
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Fastland Dry Sand Wet Sand Lake 
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Marking OHW on the Great Lakes 



Submerged Land: 
Always owned by the State 

Michigan Great Lakes Beach 

Ordinary High  
Water Mark? 

“Public Trust Beach” 
  -- Right of public use 
  -- Duty to not impair 



∗ General Rule – Submerged Lands: 
∗ Accretion/Erosion – Moveable freehold 
∗ Avulsion – Property lines remain unchanged 

∗ General Rule –Public Trust: 
∗ Same (?) 

∗ General Rule – Public Trust Boundaries on Great Lakes: 
∗ Michigan: Presumably the same, but … 

What happens when 
shorelines move? 



Lake Michigan Water Levels 



∗ “Natural OHWM”: Physical evidence of the presence 
of water (MI Supreme Court 2005) 

 
 
∗ “Elevation OHWM”: Intersection of a specified IGLD 

elevation level with the shore (GLSLA 1955, 1968) 

Marking OHW on a Michigan 
Great Lakes Shoreline 



A. Natural ordinary high water mark 
B. Elevation ordinary high water mark 
C. Both should be about the same 

Question: Which mark is more stable – and 
thus provides greater certainty – over time:  
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Meadows and Meadows Lake MI Study Sites 
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Lake Michigan Water Levels 
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In Reality 
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OR, In Reality 
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Intersection of Lake Michigan Shore with the 
OWH Elevation for 

 Selected Sites Over Time 



Same Site, 3 Points 



Intersection Points with the  
OHW Elevation at Site UM01 Over Time 



OHW Elevation on the  
Burleson Property (UM01) 



OHW Elevation on the  
Burleson Property (UM01) 



Presenter
Presentation Notes
The challenge is to convey a wealth of data tracking the dynamic condition of the shoreline -the movement of land and water-, and the regulatory challenges to mediate the desires to build in the very water line, with the rights of public access. The selection of St Joseph has been important to engage a group of experts and local stakeholders in the process of development of the visual materials.If photography help us understand how water moves change, it is through the use of videos that we can capture the inter-related dynamics of water and ground.



Legislating the OHWE: dynamics of a fixed line 

OHWE  
(Ordinary High Water Elevation)  

set in elevation +580.5 ft 
Horizontal registration difference 

(Threshold) 

140 ft 
 

 

OHW Elevation 1998  
 Swash 1988 
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1. Revisit / repeal the EOHWM provisions of the GLSLA (or don’t 
adopt if not currently used) 

2. Revisit the law of accretion, erosion, and avulsion 
∗ Strong Property Rights: Retain the common law avulsion doctrine 

∗ Pros: Favors private shoreland owners (allowing for sea walls) 
∗ Cons: Lost homes (ultimately), lost public trust beaches 

∗ Strong Public Trust: Jettison the accretion/avulsion doctrine 
∗ Pros: Preserves public trust beaches 
∗ Cons: Accelerates loss of homes / requires retreat 
 

∗ What to do? 

What To Do? 
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